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Director’s
Message

For the first time since 1960, this country
experienced a significant decrease in crime
reported to police for a second consecutive year.
The 1983 decline in crime was 7 percent, the
greatest in any year since 1960,

This may signal that crime, as measured by
the Uniform Crime Reporting system, is being

managed more effectively by our law enforcement

community.

All categories of the Crime Index—murder,
forcible rape, robbery, aggravated assault,
burglary, larceny-theft, motor vehicle theft, and
arson—decreased in 1983; violent crime declined
by 5 percent, Property crime by 7 percent. In
contrast, the volume of reported crime reached
an all-time high in 1980, which continued through
the following year. But in 1982, decreases in the
amount of crime reported were experienced.

During the first quarter of 1983, a decrease
of 2 percent was reported. Then, in the second
and third quarters, 8-percent declines were
recorded. In the last quarter of 1 983, there was a
10-percent drop, for a year-long average drop of
7 percent.

While there are many influences affecting the
volume of crime, there are indications that the
criminal justice system is beginning to function
with a higher degree of effectiveness, which is
reflected in our crime figures,

Especially noteworthy, too, is the fact that
while crime counts for the past 2 years have
diminished, the number of persons arrested for
crime continues to rise. Recent efforts by jaw

enforcement to concentrate on the “career
criminal,” coupled with better prosecutive and
judicial handling of those who commit large
numbers of crimes, whether to support narcotics
habits or for other reasons, have resulted in jail
Populations reaching new highs, while reported
crime has declined.

Increased citizen involvement in community
action groups, such as neighborhood watch and
similar programs, has also favorably affected
these crime statistics, as have the actions of
individuals concerned with their potential of
becoming the victims of crime.

Attorney General William French Smith noted
that today, criminals are more likely to be arrested
and incarcerated than they were in 1980. He
pointed out the “tighter coordination within federal
law enforcement and among federal, state and
local law enforcement agencies.”

While these crime figures are a sign of
hope—larger cities and suburban and rural areas
alike recorded similar declines—this trend does
not mean that the law enforcement community
can relax. Even the statistically valid decline in
the percentage of the arrest-prone age group of
15-24 years is not overly reassuring, as the
number of older people being arrested for
property crimes is increasing.

Increased emphasis, by law enforcement and
community together, on successful programs that
demonstrate the ability to reduce crime is still
needed if we are to envisage a time when our
children can live relatively free of crime.

Uilhons. £ b e

William H. Webster
Director
July 1, 1984
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The Constitutionality of
Drunk Driver Roadblocks

“Roadblocks do withstand constitutional scrutiny when
carefully conceived and implemented as a species of the
administrative search authority.”

By
JEROME O. CAMPANE, JR.

Special Agent

FBI Academy

Legal Counsel Division

Federal Bureau of Investigation
Quantico, Va.

Law enforcement officers of other
than Federal jurisdiction who are
interested in any legal issue discussed
in this article should consult their legal
adviser. Some police procedures ruled
permissible under Federal
constitutional law are of questionable
legality under State law or are not
permitted at all.

24 / FBI Law Enforcement Bullstin

The magnitude of the Nation's
drunk driving problem threatens ev-
eryone. Drunk drivers cause 25,000
deaths per year! In- 1980, over
650,000 people were injured in alco-
hol-related traffic accidents.2 It has
been estimated that on Friday and
Saturday nights, 1 out of every 10
motor vehicle operators is intoxicat-
ed.3 In response, citizen campaigns
against drunk driving 4 have encour-
aged police departments throughout
the country to employ more effective
measures to remove intoxicated driv-
ers from the road5 The sobriety
checkpoint or driving while intoxicated
(DWI) roadblock is one such measure.

DWI roadblocks are implemented
in a variety of ways. For example, offi-
cers conducting a roadblock may stop
all traffic or some numerically objec-
tive number, like every fifth vehicle.
After a vehicle is directed to the side
of the road, an officer may request to
see an operator's license and vehicle
registration and may ask several
questions to observe the driver's de-
meanor. If the officer detects signs of
inebriation, the motorist may be di-
rected to move the vehicle to a sec-
ondary area, step out, and submit to a
roadside sobriety coordination or
breathalyzer test.6 The failure to pass
either test constitutes sufficient proba-
ble cause for arrest.”

Routine  license-check  road-
blocks, fish and game license road-
blocks, and immigration checkpoints
generally predate the development of
DWI roadblocks. As outlined in previ-
ous issues of the FB/ Law Enforce-
ment Bulletin® such roadblocks have
been the subject of a substantial
amount of inconsistent litigation in
both State and Federal courts. The
records in these cases generally say
very little about what goes on at road-
blocks, and the court decisions have
been criticized for not carefully bal-
ancing the competing interests.® This
failure to provide a uniform assess-
ment of the reasonableness of differ-
ing roadblock programs continues
today.’® As a result, police depart-
ments employing DWI roadblocks in
the past few years have done so at
their peril, and when challenged, have
been criticized by courts for what is
perceived to be a wide variety of
poorly planned and highly intrusive
roadblock procedures.

The U.S. Supreme Court has not
considered the constitutional propriety
of DWI roadblocks. Some lower
courts find that DW! roadblocks
impose unreasonable fourth amend-
ment seizures,’ while others uphold
such roadblocks when they embody
specific protections against unneces-
sary invasions of privacy. In 1983,
State supreme courts in Arizona,'2

v
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Massachusetts,' and Kansas 14 ex-
amined this issue. This article reviews
these and other decisions in recent
DWI! roadblock cases. It then provides
an analysis of a specific procedure for
the development of a lawful DWI
roadblock program.

Roadblocks as Fourth Amendment
Seizures

The fourth amendment requires
that all searches and seizures be rea-
sonable. It is now beyond dispute that
stopping a motor vehicle and detain-
ing its occupants constitutes a sei-
zure, even though the detention is
brief and limited in scope.’S The rea-
sonableness of any seizure depends
on a balance between the govern-
ment's interest in public safety and
the individual's right to privacy.'® That
balance weighs against the individual
when a law enforcement officer has
sufficient facts to establish probable
cause to arrest.'? It also weighs
against him in an investigative deten-
tion, when the officer can point to
specific and articulable facts amount-
ing to reasonable suspicion that crimi-
nal activity is afoot.’® A DWI road-
block causes the detention of a mo-
torist when there is no probable cause
or reasonable suspicion. If the deten-
tion is not otherwise reasonable, any
evidence seized is inadmissible in a
subsequent criminal prosecution.!® In
addition, there is an increased poten-
tial for civil liability.20

Roadblocks as Administrative
Searches

Roadblocks do withstand consti-
tutional scrutiny when carefully con-
ceived and implemented as a species
of the administrative search authority.
in the administrative search area, the
courts impose no requirement for indi-
vidualized suspicion because the gov-
ernmental interest in public safety out-
weighs the limited invasion of individ-
ual privacy. Searches at airports,
courthouses, and in highly regulated
industries fall into this category.21
Most courts also view roadblocks as
administrative searches and require
no particularized reason to detain a
motorist. However, in balancing gov-
ernmental interest in highway safety
against individual privacy rights, the
following three factors have been
identified as decisive when the scale
is tipped in favor of the government:

1) The gravity of the public interest
at stake;
2} The efficiency of the procedure
in reaching its desired goals; and
3) The severity of interference with
individual liberty.
Although no one factor is determina-
tive, each should be carefully consid-
ered in the development and applica-
tion of a DWI roadblock. Failure to do
S0 may jeopardize the ability to suc-
cessfully prosecute inebriated drivers.

Documenting the Government
Interest

The Supreme Court has repeat-
edly recounted the tragedy on our
highways caused by intoxicated driv-
ers.22 Lower court DWI roadblock de-
cisions ailso point out the strong
public interest served by law enforce-
ment efforts to deter drunk driving.
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“. . . [roadblocks] are most effective late at night or in the
early morning hours when stationed along roads where
bars and taverns are located.”

Yet, law enforcement agencies should
still justify their own local need for a
DWI roadblock at a particular time
and place. Statistics should reflect
that the site selected for a roadblock
is a place where either a significant
number of DWI| arrests have previous-
ly occurred or where there has been
an unusually high number of alcohol-
related traffic accidents.

For instance, a 1983 Arizona Su-
preme Court2® decision holding a
DWI roadblock unconstitutional specif-
ically noted that the record disclosed
no statistics concerning the extent of
the drunk driver problem on Arizona
highways. A New Jersey court,* on
the other hand, upheld a local police
DWI roadblock program after observ-
ing that such seizures are most effec-
tive late at night or in the early morn-
ing hours when stationed along roads
where bars and taverns are located.
The statistics do not have to be volu-
minous, but they should provide a
basis for the roadblock’s deployment.
in this regard, the New Jersey court
stated:

“Empirical data revealed that seven
fatal vehicular accidents had
occurred on Main Road . . . during
the two years prior to the
implementation of [the DWI
roadblock]. In most . . . alcohol
abuse . . . was a contributing
factor. A reasonable conclusion to
be reached from this data is that
Main Road had become a
dangerous thoroughfare because of
the large number of intoxicated
drivers using it."” 25

26 / FBI Law Enforcement Bulletin

Achieving the Desired Results

DWI roadblocks have two pur-
poses: 1) Apprehend drunk drivers
before injury occurs; and 2) deter in-
toxicated individuals from driving.
Even if DWI roadblocks are carefully
selected with respect to time and lo-
cation, it is not always true that a
higher frequency of DWI arrests occur
at roadblocks than at roadside deten-
tions made by roving patrol observa-
tions. Advocates of DWI roadblocks
should carefully consider their deter-
rent rationale. If deterrence is effec-
tive, fewer DWI| arrests are made and
fewer accidents occur. This puts the
police in a dilemma, for there will thus
be a diminishing statistical basis upon
which to justify continued use of DWI
roadblocks. For this reason, there is a
general disagreement in the law en-
forcement community over whether
DWI roadblock programs are suffi-
ciently effective to justify the intru-
sions they entail.26

The courts also question the utili-
ty of DWI roadblocks by drawing a
distinction between various roadblock
law enforcement programs. Violations
of operator's license, hunting permit,
and immigration laws are not physical-
ly apparent through mere observation
of traffic. But a drunk driver may ex-
hibit signs of inebriation by the
manner in which he or she drives. The
courts intimate that well-trained roving
patrol observations of individual vehi-
cles may be as effective as road-
blocks. At the very least, they involve
far fewer detentions of innocent trav-
elers. The Arizona Supreme Court re-
cently noted:

“If there is an adequate method of
enforcing the drunk driving statute,
there is no pressing need for the
use of an intrusive roadblock
device. We have no empirical data

in the record before us with which

to weigh the reasonableness of the

roadblock intrusion.” 27

In addition, courts point to the

value of advance media publicity. This
should put the public on notice that
roadblocks are operational and thus
ease a citizen's concern when unex-
pectedly detained at one. But such
publicity may also deter a drunk from
driving and ultimately decrease the
number of DW! roadblock arrests, If
fewer arrests are made because of
this forewarning, the justification for
the numerous seizures at roadblocks
likewise diminishes. Roving patrols
then become a more viable alterna-
tive. Until such time as this dilemma is
more fully addressed by the courts,
agencies employing DWI roadblocks
may be unable to obtain significant
DWI arrest statistics. They should
therefore be prepared to justify their
procedures for the deterrent value in
keeping the drunk off the road in the
first place.

Interfering with Individual Liberty

The balancing of interests proc-
ess can still weigh in favor of the
government when the degree of in-
terference with individual liberty is
minimized, Subjectively, a motorist's
perception of concern, fright, or an-
noyance should be eliminated by the
efficiency of the roadblock’s oper-
ation. Objectively, the selection and
implementation of the roadblock
should curtaii any chance of arbitrary
enforcement.

- et ————t———————— 5

Supreme Court Roadblock Cases

The Supreme Court has ad-
dressed the propriety of roadblocks
on two separate occasions. The deci-
sions focus on the intrusive nature of
the search as subjectively perceived
by motorists and on the degree of dis-
cretion the procedure vests in the de-
taining officers. In United States v.
Martinez-Fuerte,?8 decided in 1976,
the Court held that roadblock investi-
gative stops at permanent immigration
checkpoints near the Mexican border
are reasonable despite the absence
of any particularized suspicion to be-
lieve immigration laws were being vio-
lated. The California border patrol
checkpoint stop of Martinez-Fuerte
occurred at a State weight station
where there were adequate facilities
for the temporary detention of motor
vehicles. Motorists were warned and
then stopped by a series of lighted
signals extending a mile from the
checkpoint. The officers were in full-
dress uniform and visually screened
ali northbound vehicles. Most motor-
ists were allowed to resume their
progress without any oral inquiry or
close visual inspection. Detentions at
a secondary inspection area lasted on
the average of 3 to 5 minutes and
were designed to query occupants
with respect to their citizenship and
immigration status. In the balancing
equation to determine whether the
stop was reasonable, the Court noted:

“Motorists using these highways
are not taken by surprise as they
know, or may obtain knowledge of,
the location of the checkpoints and
will not be stopped elsewhere.

Second, checkpoint operations both
appear to and actually involve less
discretionary enforcement activity.
The regularized manner in which
established checkpoints are
operated is visible evidence,
reassuring to law-abiding motorists,
that the stops are duly authorized
and believed to serve the public
interest. The location of a fixed
checkpoint is not chosen by officers
in the field, but by officials
responsible for making overall
decisions as to the most effective
allocation of limited enforcement
resources.” 22
Three years later, the Supreme
Court commented on the propriety of
license-check roadblocks in Delaware
V. Prouse’® The Court held that
random vehicle stops by police offi-
cers on patrol for the purpose of reg-
istration, license, or equipment checks
must be based on reasonable suspi-
cion of a motor vehicle code violation.
The Court distinguished the perma-
nent immigration roadblock upheld in
Martinez-Fuerte on two grounds. First,
the Court reiterated that there is a
much lesser subjective intrusion per-
ceived by a motorist detained at a
roadblock. All vehicles are brought to
a halt and subjected to a show of
police authority. Each motorist is able
to see the other vehicles being
stopped ahead and is less likely to be
frightened or annoyed by the intru-
sion. Second, the Court stressed
police objectivity and expressed con-
cern over the unbridied discretion that
arbitrary stops entail. The Court did
not believe such random detentions to
be sufficiently productive mechanisms
to justify the invasion of privacy
placed on a motorist who is singled
out at random.

Prouse makes clear that check-
point or roadblock stops are not limit-
ed to enforcement of immigration
laws.31 A concurring opinion suggests
that other nonrandom stops (such as
every 10th vehicle to pass the check-
point) may also be reasonable.32
Prouse has been consistently cited
since 1979 as the constitutional basis
for the initiation of DWI roadblocks.
Unfortunately, the Court did not pro-
vide any further clarification on how
best to measure a roadblock in terms
of the mechanics of the stop, ques-
tioning, and visual inspection, or in
terms of the numerical method whereby
cars are selected for detention.

Because Martinez-Fuerte and
Prouse establish no more than a
framework for assessing the constitu-
tionality of roadblocks, the recent
spate of State court DWI roadblock
decisions become important in their
analysis of the subjective-objective
factors and the interference with the
liberty of motorists. At the very least,
these decisions make clear that DWI
roadblock programs need not be per-
manent, nor require the detention of
every vehicle, nor be disguised as
routine license checks.

State DWI Roadblock Cases

The first 1983 DW!I roadblock
case was decided by the Arizona Su-
preme Court in State Ex Rel. Ekstrom
v. Justice Ct. of State.3® On two eve-
nings, Arizona police officers stopped
every passenger vehicle heading
south on Highway 93 near Kingman,
Ariz, The DWI roadblock was in oper-
ation for approximately 5 hours each
evening at a port-of-entry. Although a
command officer decided where the
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“. . . DWI roadblock programs need not be permanent, nor
require the detention of every vehicle, nor be disguised as

routine license checks.”

DWI roadblocks were to be placed, no
instructions were provided to the offi-
cers. They were not told what to do if
a vehicle turned around to avoid de-
tention. They were not told whether to
inspect visible cans or bottles, nor
whether to shine flashlights in each
vehicle. They were not told whether to

. smell inside each vehicle. Although

pylons and lighted flares were posi-
tioned 150 yards from the roadblocks
to channel all oncoming traffic into the
detention site, no warning signs or
flashing lights announced the purpose
for the detention, nor did the police
department notify the public that road-
blocks would be operating near King-
man. Vehicles were detained from 30
seconds to 5 minutes. At the Kingman
roadblock on the two dates combined,
the officers made 13 DWI arrests.

The implementation of these
roadblocks was held to be unconstitu-
tional. The court focused on the
manner in which the Kingman check-
points were operated as evidence of a
failure on the part of the police to
eliminate the chance of arbitrary en-
forcement.

“The roadblocks were set up at the
discretion of a local highway
patrolman and were operated
without specific directions or
guidelines. Officers were uncertain
whether they should simply
question the occupants of motor
vehicles or whether they should
seize the opportunity to cursorily
search the vehicles for evidence of
a violation. Motorists were taken by
surprise, not having had prior notice

28 / FBI Law Enforcement Bulletin

of the location and purpose of the
checkpoints. We find present in the
Kingman operation the grave
danger that such discretion might
be abused by the officer in the field,
a factor which caused the Court in
United States v. Prouse much
concern.” 3¢

A concurring opinion in Ekstrom
explored the conditions under which a
roadblock checkpoint might pass con-
stitutional scrutiny. it noted that ad-
vance warning of a roadblock by
notice on the highway and publicity in
the media would not only increase the
efficacy of deterrence but would also
flimit the resulting intrusion on individ-
ual privacy because those being
stopped would hopefully anticipate
and understand what was occurring.3s

The Massachuseits Supreme
Court also held a DWI roadblock un-
constitutional in 1983 in Common-
wealth v. McGeoghegan.3® McGeogh-
egan found himself 1 of 200 motorists
detained late at night at a Revere
Police Department DWI roadblock set
up on a heavily traveled highway. The
roadblock plan was formulated earlier
in the day by the police chief and four
subordinates. The trial judge found
that the roadblock area was poorly il-
luminated and unsafe for motorists.
The mechanics of the roadblock were
left to the officers carrying it out, and
the officers used their own discretion
in deciding which cars to stop. Motor-
ists were backed up on the highway
for at least two-thirds of a mile.

The Massachusetts Supreme
Court believed the procedure created
an unreasonable seizure of McGeogh-
egan because of both the roadblock’s
subjective intrusion and objective arbi-
trariness:

“[The roadblock fails] to establish
sufficient police presence, and

adequate lighting and warning to
approaching motorists. They do not
establish lack of arbitrariness and
undue delay. . . . For a roadblock
to be permissible, it appears that
the selection of motor vehicles to
be stopped must not be arbitrary,
safety must be assured, motorists’
inconvenience must be minimized,
and assurance must be given that
the procedure is being conducted
pursuant to a plan devised by law
enforcement supervisory
personnel.” 37

In addition the court provided
some noteworthy advice:
“While we do not suggest that
advance notice is a constitutional
necessity, advance publication of
the date of an intended roadblock,
even without announcing its precise
location, would have the virtue of
reducing surprise, fear, and
inconvenience. Such a procedure
may achieve a degree of law
enforcement and highway safety
that is not reasonably attainable by
less intrusive means. Also, while we
do not suggest that roadblocks can
only be constitutional if prescribed
by statute or appropriate
governmental regulation, we think
that procedures conducted pursuant
to such authorizations and
standards would be more
defensible than would other
procedures.” 38
In 1980, a New Jersey court
reached a different conclusion when it
upheld the warrantless operation of a
local police DWI roadblock in State v.

Coccomo.3® Written policy required
the detention of every fifth vehicle on
a lightly traveled road early in the
morning when nearby bars and tav-
erns were closing. The roadblock was
placed on a dangerous thoroughfare
that had been the scene of an unusu-
ally high number of vehicular fatalities.
Numerous arrests for DWI had result-
ed since the program was instituted.
Flares were appropriately positioned
to alert drivers. A uniformed officer di-
rected every fifth vehicle to an adja-
cent parking lot where a license-
check was conducted. Signs of ine-
briation could also be observed.

In upholding the seizure of Coc-
como, who was subsequently arrested
for DWI, the court focused primarily
on the objectivity with which the offi-
cers applied the detentions:

“It is apparent that the Roxbury
Township police follow specific
defined standards in stopping
motorists. Their system is
completely objective in its
operation. The criterion they employ
is purely neutral; no discretion is
involved. The evil implicit in the use
by police of standardless and
unbridled discretion to stop
vehicles, which has been prohibited
by Prouse, simply is not present
here.” 40

State v. Deskins4t a 1983
Kansas Supreme Court decision, is
significant in its approval of a Topeka
police agency’s DWI roadblock. One
evening in 1982, approximately 40 of-
ficers from various jurisdictions set up
a DWI roadblock on Topeka Avenue.
Approximately 3,000 vehicles were
stopped during the 4 hours the road-
block was in operation, and 15 per-
sons, including Deskins, were arrested
for DWI. The roadblock was estab-
lished in a well-lit area of a four-lane

highway. Several marked police cars,
with flashing red lights, were located
at each of the four corners of the
roadblock. Sufficient officers were
present to ensure that the time of
each detention was minimal. All vehi-
cles going in either direction were
stopped and subjected to a license
check. The officers operating the
roadblock had no discretion to pick
and choose who would or would not
be stopped. The officers were in uni-
form and readily recognizable as
being police officers. The location was
selected by supervisory personnel and
not the officers in. the field.

Applying the balancing test of ad-
ministrative search law, the court be-
lieved the initial stop met the minimum
requirements for a constitutional mo-
mentary seizure, and based upon ob-
vious evidence of Deskin's intoxica-
tion, held it to be lawful. The court
made clear, however, that its decision
applied only to the facts surrounding
this particular roadblock and suggest-
ed, as had the Massachusstls Su-
preme Court earlier, that minimum uni-
form standards for the operation of
vehicular roadblocks be adopted and
established by the legislature or State
attorney general rather than left to the
determination of local law enforce-
ment officials.

The Deskins decision is signifi-
cant for another reason. Although
courts agree that numerous conditions
and factors must be considered in de-
termining whether the operation of a
particular DWI roadblock is unreason-
ably intrusive in its interference with
individual liberty, Deskins is the first

court to specifically point out many of
those considerations. In its 11-factor
analysis, Deskins provides a basis by
which a police department can begin
to design a DWI roadblock program
with some assurance that if each
point is addressed, the program will
have a viable opportunity to pass the
intrusive severity factor in the balanc-
ing test. These conditions are:

1) Advance notice to the public at
large through media publicity;

2) Location selected and procedure
developed by superior officers;

3) Degree of discretion lefl to the
officer in the field;

4) Method of warning to individual
motorists approaching the
roadblock;

5) Reason for the location
designated for the roadblock;

6) Time and duration of the
roadblock;

7) Maintenance of safety
conditions;

8) Average length of time each
motorist is detained;

9) Physical factors surrounding the
location, type, and method of
operation;

10) Degree of fear or anxiety
generated by the mode of
operation; and

11) Any other relevant
circumstances which might bear
on the test.

In applying these 11 points to Des-

kin's detention, the court noted:
“Not all of the factors need to be
favorable to the state but all which
are applicable to a given roadblock
should be considered. Some, of
course, such as unbridled discretion
of the officer in the field, would run
afoul of Prouse regardiess of other
favorable factors.” 42
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“The procedure should be designed to advance a dual
purpose: Avoid police discretion and minimize the
psychological and physical intrusiveness of the searches.”

Because Deskins is the first State
supreme court decision upholding the
reasonableness of a DWI! roadblock
program, its 11-step test should be
seriously considered. Supervisory offi-
cers should determine a DWI! road-
block's location and time of operation.
The procedures employed should be
drafted as department policy and writ-
ten carefully in accord with formulated
standards and neutral criteria. Road-
blocks should be stationary but need
not be permanent. When traffic flow is
light, consideration should be given to
stopping all vehicles. Wher traffic flow
is heavy, vehicles should be stopped
at regular intervals. In addition, execu-
tive-level officers should monitor the
roadblock’s operation to ensure com-
pliance with written procedure.

Consideration should also be
given to publicizing the potential for
roadblock detentions. The checkpoint
location should be selected for safety
and visibility to oncoming motorists.
Adequate advance warning signals,
well-illuminated at night, should inform
motorists of the nature of the intru-
sion. Officers should be in uniform
and in sufficient quantity to prevent
dangerous backups. A secondary de-
tention location, such as a parking lot,
should be nearby where further inves-
tigation can be safely pursued. The
time limits on the average length of a
detention should be no more than a
few minutes unless reasonable suspi-
cion is developed. Obviously, motor-
ists should be told why they are being
detained.

Conclusion

The fourth amendment requires
that the seizure of motorists at DWI
roadblocks be reasonable. Essentially,
the test of reasonableness consists of
a balancing of the legitimate State in-
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terest in highway safety against the
individual's interest in privacy and
freedom of movement.

The test has not, however, been
easy to apply to warrantless road-
block procedures in general or to war-
rantless DWI roadblocks in particular.
For the police agency believing in the
efficacy of DWI roadblocks, the chal-
lenge is ahead. The design and imple-
mentation of roadblock procedures
should be carefully tailored to address
each of the three key factors in the
administrative balancing test. First,
document the DWI problem in the
local community, particularly the DWI
accident and arrest frequency at the
location where a roadblock is contem-
plated. Second, monitor its operation
carefully to ensure its effectiveness in
reaching the goal of deterrence as
well as detection. Roving patrols may
be more efficient in detection but may
not have the equivalent deterrence
value. Third, and most important, the
severity of the interference with indi-
vidual privacy must be minimized to
the extent reasonably practical. The
procedure should be designed to ad-
vance a dual purpose: Avoid police
discretion and minimize the psycho-
logical and physical intrusiveness of
the searches.

As noted earlier, no one factor is
determinative. As with any balancing
test, its application to a particular set
of facts is complex. Whether DWI
roadblocks can withstand constitution-
al challenge may depend in large part
on the professionalism, efficiency, and
fairness demonstrated by the law en-
forcement officer in the fieid.43 If
future court decisions continue to find

DWI roadblocks violative of the fourth
amendment, police agencies should
consider applying for area search war-
rants.44 In the alternative, it may be
prudent to promote the suggestion
raised by the Massachusetts and
Kansas Supreme Courts: A DWI road-
block is such a pervasive investigative
technique that its approval requires
the thoughtful consideration of the
State legislature and the adoption of
an appropriate statute or administra-
tive regulation. FBI
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purpose: Avoid police di

psychological and physical intr

scretion and minimize the
usiveness of the searches.”
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dangerous backups. A secondary de-
tention location, such as a parking lot,
should be nearby where further inves-
tigation can be safely pursued. The
time limits on the average length of a
detention should be no more than a
few minutes unless reasonable suspi-
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Conclusion
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UCR Survey To Be Sent Out Soon

A joint FBI/Bureau of Justice
Statistics Task Force is conducting a
complete review of the UCR program
through a contract with Abt
Associates, Inc. As announced in the
May issue of the FB/ Law
Enforcement Bulletin, a critical part of
this review is a mail survey of law
enforcement agencies. In a few
weeks, this survey will be mailed to

the heads of all law enforcement
agencies serving populations in
excess of 10,000 and to all other
agency heads who returned the
coupon included in the May issue,
indicating their interest in participating.
We urge those included in the survey
to ensure that their views are counted
by responding promptly to the
questionnaire.
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