
UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF NEW YORK 

IN RE: 

GENERAL MOTORS LLC IGNITION SWITCH 
LITIGATION 

14-MD-2543 (JMF)

Hon. Jesse M. Furman 

PROPOSED ORDER APPROVING THE ESTABLISHMENT OF THE 
TOUPS CANADIAN CLAIMANTS GM IGNITION SWITCH   
QUALIFIED SETTLEMENT FUND TRUST AGREEMENT 

Upon the Joint Motion of Weller, Green, Toups, & Terrell, L.L.P. and the Law Offices of 

Gregory K. Evans, PLLC (“Claimants’ Counsel”) and General Motors LLC (“New GM”), and for 

good cause shown, the Court hereby orders as follows: 

1. Establishment of the Toups Canadian Claimants GM Ignition Switch Qualified Settlement

Fund (the “Trust”) is approved in accordance with the terms of the trust agreement (the

“Trust Agreement”), which is attached to the motion, and the Court retains continuing

jurisdiction and supervision thereof, in accordance with the terms of the Trust Agreement.

2. The Trust is a “qualified settlement fund” within the meaning of section 468B of the

Internal Revenue Code and the Treasury Regulations thereunder, and shall be operated in

a manner consistent with the rules of Treasury Regulation Section 1.468B-1, et seq.

Signed this ___ day of April 2019 

Honorable Jesse M. Furman 

8th

The Clerk of Court is directed to terminate Docket No. 6639.
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	THE TOUPS CANADIAN CLAIMANTS GM IGNITION SWITCH  QUALIFIED SETTLEMENT FUND TRUST AGREEMENT
	THE TOUPS CANADIAN CLAIMANTS GM IGNITION SWITCH
	QUALIFIED SETTLEMENT FUND TRUST AGREEMENT
	ARTICLE I  ESTABLISHMENT OF THE TRUST
	1-1 Creation and Name.  General Motors LLC (“New GM”), together with Weller, Green, Toups, & Terrell, L.L.P. and Law Offices of Gregory K. Evans, PLLC (“Claimants’ Counsel”) and Scott Freeman, as the administrator and trustee of the trust (the “Truste...
	1-2 Purpose.  This Trust is established at the request of New GM and Claimants’ Counsel to facilitate the performance of the deposit and payment obligations and related obligations, subject to the conditions precedent, set forth in the Confidential Ma...
	1-3 Trust Estate.  All assets transferred to the Trust by New GM pursuant to Section 2-1 of this Trust Agreement, and any earnings thereon, shall be referred to herein as the “Trust Estate,” and administered and disbursed under the terms of this Trust...
	1-4 Qualification as a Qualified Settlement Fund.  The Trust is structured and shall be operated in a manner so that it qualifies and is authorized as a “qualified settlement fund” under section 468B of the Code and Treasury Regulation sections 1.468B...
	1-5 Duties.  The duties, powers, and obligations of the Trustee shall be as defined in the CMSA, this Trust Agreement, and Joint Retention Agreements with the Trustee to be executed by Claimants’ Counsel, New GM, and the Trustee.

	ARTICLE II  PAYMENTS TO THE TRUST
	2-1 Payment.  New GM shall transfer, or cause to be transferred, to the Trust the funds specified in the CMSA, and at such times as are specified in the CMSA, provided that all the conditions set forth in the CMSA have been satisfied.  The Trustee wil...
	2-2 No Further Obligation.  Following the contribution(s) of the funds to the Trust in accordance with Article II, Section 2-1, New GM shall not have any further obligation to contribute to the Trust or to make any other payment or incur any other res...
	2-3 Nature of Contributions.  All contributions by New GM to the Trust shall be made in immediately available funds.  Contributions made to the Trust shall not be construed as fines, penalties, monetary sanctions, or punitive damages.
	2-4 Acceptance of Assets.  To further the purposes of this Trust and the CMSA, the Trustee agrees to accept the contributions that New GM transfers, or causes to be transferred, to the Trust, and any earnings thereon, and the Trustee assumes all liabi...

	ARTICLE III  DISBURSEMENTS FROM THE TRUST
	3-1  Disbursements from the Trust.  Distributions from the Trust Estate shall be made by the Trustee solely and strictly in accordance with the terms of the CMSA, provided that all the conditions set forth in the CMSA have been satisfied.  Except as p...

	ARTICLE IV  ExPRESS POWERS OF TRUST ADMINISTRATION
	4-1 General Powers of the Trustee.  The Trustee is and shall act as the fiduciary of the Trust in accordance with the provisions of this Trust Agreement, the CMSA, and the Approval Order from the Court approving the Trust.  The Trustee shall at all ti...
	4-2 Specific Powers of the Trustee.  Without limiting the generality of Article IV, Section 4-1 above, and except as specified or limited herein, in the CMSA, or in the contract with the Trustee to be executed by Claimants’ Counsel, New GM, and the Tr...
	a) Retention of Trust Estate.  The Trustee shall receive, hold, and administer the Trust Estate in the manner delineated in the CMSA and this Trust Agreement.
	b) Investments and Preservation of Principal.  The Trustee shall invest and reinvest the Trust Estate in accordance with the CMSA and Article V, Section 5-1; provided, however, that notwithstanding any other provision in this Trust Agreement and excep...
	c) Disbursements.  The Trustee shall make disbursements from the Trust Estate pursuant to Article III, Section 3-1 above.  The Trustee shall not distribute any amounts from the Trust Estate other than in accordance with the CMSA.
	d) Payment of Administrative Expenses and Costs.  In accordance with Article III, Section 3-1, the Trustee may pay reasonable and necessary fees and expenses imposed upon or incurred in connection with the administration of the Trust in the discharge ...
	e) Retention of Investment Advisors and Other Agents.  The Trustee may engage the services of investment advisors, accountants, custodians, managers, attorneys, or other consultants or agents, as is reasonably necessary to assist with the management o...
	f) Consultation with Counsel.  The Trustee may from time to time consult with qualified counsel with respect to any question arising as to compliance with this Trust Agreement, and shall be fully protected, to the extent permitted by law and this Trus...
	g) Execution of Documents.  Subject to the CMSA and this Trust Agreement, the Trustee has express authority to make, execute, acknowledge, and deliver any and all documents of transfer and conveyance and any and all other instruments permissible pursu...
	h) Litigation.  Subject to the terms of Article III, Section 3-1 and the contract with the Trustee to be executed by Claimants’ Counsel, New GM, and the Trustee, the Trustee may initiate or defend any litigation relating to or affecting the Trust, or ...
	i) Compliance with Law.  The Trustee shall comply with all requirements imposed by applicable law, rule, or regulation in conformity with the CMSA and this Trust Agreement.
	j) Modification of This Agreement.  The Trustee shall be empowered, subject receiving New GM’s and Claimants’ Counsel’s prior approval, to petition the Court for modification of the Articles of this Trust Agreement if the Trustee determines that such ...

	4-3 Limitation on Powers of the Trustee.  The Trustee shall not take any actions inconsistent with this Trust Agreement or the CMSA, or which would adversely affect the qualification of the Trust as a qualified settlement fund under section 468B of th...

	ARTICLE V  FINANCIAL MANAGEMENT AND REPORTING
	5-1 Investment; Preservation of Principal.  As agreed to by Claimants’ Counsel and New GM, the Trustee shall invest and reinvest from time to time the Trust Estate in:  (i) any obligations of, or any obligation guaranteed as to principal and interest ...
	All interest on or income realized by investment of the Trust Estate or any portion hereof shall be accumulated and added to the Trust Estate.  Any investment losses realized by investment of Trust Estate or any portion thereof shall be charged to the...
	5-2 Preparation of Financial Statements.  No later than the fifth business day of each month, the Trustee shall provide to New GM and Claimants’ Counsel, by e-mail, copies of bank and financial statements for the Trust sufficient to show the end of mo...

	ARTICLE VI  ADMINISTRATOR MANAGEMENT
	6-1 Administrator/Trustee Independence.  The Trustee is, and shall be, independent of New GM, Claimants’ Counsel, and each Toups Canadian Claimant, subject to the terms of the CMSA and the Joint Retention Agreements with the Trustee executed by Claima...
	6-2 Initial Administrator/Trustee.  The initial administrator and trustee of this Trust shall be Scott Freeman, Archer Systems, LLC, 1775 St. James Place, Suite 200, Houston, Texas 77056 (the “Trustee”), who hereby accepts such appointment.
	6-3 Resignation or Removal.  The Trustee may resign for cause or no cause at any time upon written notice delivered to New GM and Claimants’ Counsel.  Such resignation shall become effective upon the written acceptance of the appointment of a successo...
	6-4 Appointment of Successor Trustee.  New GM and Claimants’ Counsel shall have the power to jointly appoint a successor Trustee.  The Court shall have no power to appoint a successor Trustee not agreed to in writing by New GM and Claimants’ Counsel. ...
	6-5 Compensation and Expenses of Trustee.  The Trustee will be paid for services performed pursuant to Article III, Section 3-1 and in conformity with a contract with the Trustee to be executed by Claimants’ Counsel, New GM, and the Trustee, and promp...
	6-6 Preservation of Record of Changes to Trustee.  A copy of each instrument of resignation, removal, appointment, and acceptance of appointment shall be attached to an executed counterpart of this Trust Agreement in the custody of the Court.
	6-7 Indemnification of Trustee.  Each Trustee, whether initially named or appointed as a successor Trustee, acts as a Trustee and not personally.  With respect to any contract, obligation, or liability made or incurred by the Trustee in good faith, wh...

	ARTICLE VII  TAX ISSUES
	7-1 Generally.  As set forth in Article I, Section 1-4 above, the Settlement Trust is structured and shall be operated in a manner so that it qualifies as a “qualified settlement fund” under section 468B of the Code and Treasury Regulation sections 1....
	7-2 Tax Preparation, Payment, Reporting, and Withholding Requirements.  In the Trustee’s role as “administrator” of the Trust within the meaning of Treasury Regulation section 1.468B-2(k)(3), the Trustee shall be responsible for the timely and proper ...
	7-3 Savings Provision.  Notwithstanding anything herein to the contrary, in the event that any portion of this Trust Agreement shall at any time be considered to cause the Trust to fail to qualify as a qualified settlement fund under section 468B of t...

	ARTICLE VIII  TERMINATION AND WINDING UP
	The Trust may be terminated:  (a) on the date the Trust has discharged all obligations required of it under the CMSA (either because no Trust Estate remains in the Trust, or because all of the Trust’s obligations have been discharged pursuant to the C...

	ARTICLE IX  GENERAL PROVISIONS
	9-1 Interests in the Trust.  No interest in this Trust may be assigned or transferred in any manner, unless agreed and approved in writing by New GM and Claimants’ Counsel, and ordered by the Court.  In addition, such interests shall not be voluntaril...
	9-2 Governing Law.  This Trust Agreement creates a trust under the laws of the State of Michigan, and the validity, construction, and interpretation of this Trust Agreement, and the rights created hereunder, shall be governed by the laws of the State ...
	9-3 Interpretation.  As used in this Trust Agreement, words in the singular include words in the plural and words in the plural include the singular, and the masculine and neuter genders shall be deemed to include the masculine, feminine, and neuter. ...
	9-4 Counterparts.  This Trust Agreement may be executed in two or more counterparts, each of which shall be deemed an original but all of which together shall constitute one and the same instrument.
	9-5 Severability.  Should any provision of this Trust Agreement be determined to be unenforceable, such determination shall in no way limit or affect the enforceability and operative effect of any and all other provisions of this Trust Agreement.  Eac...
	9-6 Jurisdiction.  The Trust is subject to the continuing jurisdiction of the Court, and the Parties accept jurisdiction of the Court for purposes of this Trust Agreement.
	9-7 Amendments, Alterations, and Revocation.  The Trust may be amended or altered from time to time, or revoked by an instrument in writing executed by all of New GM, Claimants’ Counsel, and the Trustee, and approved by order of the Court.
	9-8 Notice.  Any required notice or other communication hereunder shall be effective if given in writing and shall be deemed to have been properly given when received.  Any notice or other communication made pursuant to this Trust Agreement shall be s...
	9-9 Entire Agreement; No Waiver.  This Trust Agreement and the CMSA together contain the entire agreement of the Parties relating to the subject matter of this Trust Agreement, and other than the CMSA, this Trust Agreement supersedes any prior oral or...
	9-10 Confidentiality.  All information disclosed by any Party (or its representatives), whether before or after the date hereof, in connection with the transactions contemplated by or the discussion and negotiations preceding this Trust Agreement, or ...

	By: _____________________________
	Wendy L. Bloom
	Kirkland & Ellis LLP
	300 North LaSalle
	Chicago, IL 60654
	By: _____________________________
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	Education/Licensing:
	Professional Highlights & Related Experience:
	 Transvaginal Mesh Litigation – QSF & Claims Administrator
	 Depakote® Litigation – QSF & Claims Administrator
	 General Motors Ignition Switch Litigation – QSF & Claims Administrator
	 Infuse® Litigation – QSF Administrator
	 Caldera® Litigation – Claims Administrator
	 Risperdal® Litigation – QSF Administrator, Assistant Allocation Master to Special Master
	 Paxil® Litigation – QSF Administrator
	 Topamax® Litigation – QSF Administrator & Settlement Consultant
	 Breg Cold Therapy & DJO Global Cold Therapy Litigation – QSF Administrator
	 Prozac® Litigation – QSF Administrator

	Professional Experience:
	ARCHER Systems, LLC  [The Settlement Alliance, LLC & Shapiro Settlement Solutions merged in August 2017]
	The James Street Group Austin & Houston, TX
	Freeman Financial Services LLC Houston, TX





